STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SUNVAY RESTAURANT
CORPORATI ON,

Petiti oner,
VS. CASE NO. 92-3514RX

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

— N N N N N N N N N

FI NAL CRDER

Petitioner, Sunway Restaurant Corporation, and Respondent, Departnent of
Transportation, have entered into a stipulation regarding entry of a final order
in this proceeding.

1. Under the Stipulation, this proceeding is limted to a challenge to the
validity of an existing rule pursuant to Section 120.56, Florida Statutes, and
the sole issue before the Division in this proceeding is whether the February
28, 1990 repeal of Rule 14-85.003(15)(b) was an invalid exercise of del egated
| egislative authority, as defined in Section 120.52(8)(a), Florida Statutes, for
materially failing to follow the applicable rul emaki ng procedures set forth in
Section 120.54(13)(b), Florida Statutes. Under the Stipulation, the challenge
to the repeal of Rule 14-85.003(15)(b) pursuant to Section 120.54(4), Florida
Statutes, has been withdrawn and all grounds for challenging the repeal of Rule
14-85. 003(15)(b), other than those set forth above, have been wi t hdrawn.

2. Upon consideration of the terns of the stipulation, it is determ ned
that the stipulation should be approved and that the follow ng stipul ated
findings of fact and conclusions of |aw should be entered.

FI NDI NGS OF FACT

3. The Respondent's February 28, 1990 repeal of Rule 14-85.003(15)(b) was
not reflected in the Respondent's original Notice of Rulemaking and was a
change in the rule that affected the substance of the rule. This change was not
supported by the record of the public hearing held on the rule anendnent nor
witten coments submitted to the Respondent, nor was it in response to a
proposed objection by the Joint Admi nistrative Procedures Conmittee.

CONCLUSI ONS OF LAW

4. The February 28, 1990 repeal of Rule 14-85.003(15)(b) of the rule was
an invalid exercise of delegated |egislative authority, as defined in Section
120.52(8)(a), Florida Statutes as the repeal of paragraph (15)(b) was a change
inthe rule that did not neet the applicable rul enaki ng procedures of Section
120.54(13)(b), Florida Statutes.



ORDER
Based on the above, it is ORDERED

1. That the Respondent's February 28, 1990 repeal of Rule 14-85.003(15)(b)
was an invalid exercise of delegated |egislative authority and is invalid.

2. That the repeal of Rule 14-85.003(15)(b) shall becone void when the
time for appeal of this Order has expired.

3. That this Order shall be without prejudice to the Respondent's ability
to initiate rul emaking pursuant to Section 120.54, Florida Statutes, to repea
Rul e 14-85.003(15)(b) and shall be without prejudice to Petitioner's ability to
chal | enge such rul emaki ng.

4. The hearing scheduled for July 13, 1992 has been cancel |l ed, and Burger
King Corporation's Petition for Leave to Intervene is denied as noot.

DONE and ENTERED this 16th day of July, 1992, in Tall ahassee, Fl orida.

MARY CLARK,

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 16th day of July, 1992.

COPI ES FURNI SHED:

Theodore Mack, Esquire

Cobb, Cole & Bel

315 S. Calhoun St., Suite 500
Tal | ahassee, FL 32301

Paul Sexton, Asst. General Counse
Department of Transportation
Haydon Burns Bl dg., M5 58

605 Suwanee Street

Tal | ahassee, FL 32399-0458

M Chri st opher Bryant, Esquire
Certel, Hoffman, Fernandez

& Cole, P.A

P. 0. Box 6507

Tal | ahassee, FL 32314-6507



Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, FL 32399-1300

Thornton J. WIIlianms, General Counse
Department of Transportation

562 Haydon Burns Buil di ng

Tal | ahassee, FL 32399-0458

Ben G Watts, Secretary
Department of Transportation
605 Haydon Burns Buil di ng
Tal | ahassee, FL 32399-0458

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FINAL CORDER IS ENTI TLED TO JUDI CI AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULE OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



